John Havard Secretary, British Medical Association
The Bill drafted by the authors of the first paper has been commended by the Director of Public Prosecutions (DPP) and it is therefore relevant to consider why a further addition to the already overloaded statute book should have received such high commendation. First, it is highly unlikely that the draft Bill would ever have seen the light.of day had it not been for the disastrous decision ofthe DPP to prosecute Dr Arthur, and we are fairly safe in assuming that the DPP's decision to prosecute for murder would never have been taken had it not been for the campaign waged by certain moralist groups against the paediatric management ofbabies born with life-threatening disorders. Not only does the production of a Bill seeking to control the clinical management of such cases divert attention away from the circumstances of that unhappy decision to prosecute, but it conveniently side-steps one of the most serious aspects of the Arthur case, namely the highly unsatisfactory way in which the adversarial or accusatorial procedure of English criminal law deals with medical issues involving evidence as to opinion ( to the English 'sporting theory of Justice') is to take the other side by surprise. Accordingly, the lawyers told Dr Emery (the main expert witness for the defence in the Arthur case) that he was on no account to talk to Professor Usher (who appeared for the prosecution) before he had given his evidence at the trial. I find it surprising that the authors of the first paper have ignored this fact. Whereas it may be explained to the satisfaction of lawyers, it is beyond explanation in terms of any established scientific discipline. It would be difficult to devise a system less likely to arrive at the scientific truth.
The The circumstances to be taken into account in reaching the decision (clause 3) are largely of a social nature, paving the way for the displacement of the doctor by a panel of social workers, philosophers, psychologists, theologians, etc, which many moralist groups are known to favour, and the extent to which all these criteria can be determined accurately within the 28 days following birth, to which the Bill is limited (clause 2), is questionable.
One can also detect in the drafting of the Bill the influence of certain fallacies which were associated with the reporting of the Arthur case and with the propaganda issued by the moralist groups who had been pressing the DPP to prosecute paediatricians. The whole of clause 4 is devoted to the feeding of such babies. The baby in the Arthur case died three days after birth, during which period, as the authors themselves point out, many breast-fed babies manage to get very little in the way of sustenance and even most bottle-fed babies lose weight. The baby in the Arthur case weighed no less when it died than the day it was born, although this could have been the result of physiological abnormalities. Furthermore (3), which received the nihil obstat of the DPP's own press office, created so much concern in the medical profession that it was the subject of a leading article in the British Medical Journal (4), with much ensuing correspondence (5). The DPP later qualified his bald statement that 'doctors who speed death are liable to life imprisonment' when it was pointed out that this was directly contrary to Lord Devlin's very sensible direction to the jury in the Bodkin Adams case (6), on which the medical profession had relied for years. The authors of the paper are not in favour ofa separate offence and they have rejected that approach in favour of a Bill setting out the circumstances in which failure to treat a handicapped baby will provide a defence to a criminal prosecution. Unfortunately, legislation, whether in the form ofa new offence or in the form ofa special defence to an existing offence, is not the solution to this problem as it will create far more difficulties than it will resolve.
The solution lies in those responsible for bringing criminal prosecutions for homicide in this country instituting the most careful enquiries into reported cases before prosecuting, and carrying out these enquiries with the aid of expert advice. The prospects for treating babies with life-threatening abnormalities can, and have, changed rapidly and it is impossible for a parliamentary Bill, however skilfully drafted, to anticipate what may happen in the future. All that would happen as a result of this Bill is that paediatricians would be forced into defensive medicine and the indications for treatment would become legal and not medical. Should that occur the main sufferers would be the patient and relatives, and not, as the moralist groups so fervently wish, the doctors and nurses who must assume responsibility for the clinical management of these difficult, and fortunately rare, cases.
In conclusion, it is important to understand that decisions which confront the medical profession in these cases are not regarded by doctors (as they are by Mr Ferguson) as issues of paternalism versus autonomy in the treatment of 'defective neonates'. In the first place, from the medical point of view the issue only arises, or should only arise, where the child is suffering, or is suspected to be suffering, from a lifethreatening abnormality. If the child does not qualify within that definition the same treatment is given as would be given for any other child. Ifthe child does fall within that definition, as the Arthur child did, the child is made as comfortable as possible while the full extent of the abnormalities is assessed in order to determine the feasibility of further treatment. If the child has been born without a brain the institution of highly technical and sophisticated life-support mechanisms is hardly justified. The difficulty arises in the grey area where the extent to which these procedures (which may involve repeated surgical operation and much associated suffering for the child) is clinically justifiable is uncertain. If society decides that the taking of such a decision by a paediatrician represents unacceptable paternalism within the terms of Mr Ferguson's paper, so be it. But I profoundly disagree with his conclusion that legislation is preferable, and the main grounds of my disquiet are the practical consequences of legislation, particularly those which would follow the passing of a Bill such as that drafted by the authors of the first paper.
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